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Convergence renders problematic con-
tinued application of traditional con-
cepts like universal and public service
to address democratic values through
communications regulation. The paper
proposes an alternative approach
based on assessing the impact of
regulatory choices affecting commun-
ications infrastructure on social distri-
bution of communicative capacities. It
offers an approach to developing
descriptive models to assess how law,
in technological and organizational
context, concentrates or distributes
control over production and exchange
of information in society. Normatively, it
suggests how these distributive effects
on the flow of information in society
affect both individual autonomy and
public discourse. © 1998 Elsevier
Science Ltd. All rights reserved.
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Communications
infrastructure regulation
and the distribution

of control over content

Yochai Benkler

The technological, organizational, and market convergence of the two
central models of remote communications in the past century—broadcast
and switched point-to-point telephony—have led to a regulatory reshufil-
ing.! One question that must be addressed in this transition is the role
democratic values should play in shaping the new regulatory environment,
and how these values should be incorporated into the emerging regulatory
regime. In traditional telecommunications regulation, the democratic
impetus found its primary expression in the effort to provide universal
access to a minimal level of communications services. In traditional
broadcast regulation, democratic values were pursued through the imposi-
tion of content regulation aimed at assuring that broadcast provide the
diverse information necessary for an informed citizenry.” Neither universal
service-type regulation nor public trustee/public service regulation have
traditionally been imposed on the quintessential means of democratic
expression, newspapers.

The challenge posed by convergence for policy makers concerned with
serving democratic values is how to take these values into consideration in
context of the transformation of communications infrastructure law. The
cross-subsidization under girding universal service is difficult to sustain in
the face of growing competition. Transposition of the intensive content
regulation typical of broadcast to the Internet or a future broadband
network raises significant concerns of governmental overreaching.® The
question is what alternative approach might regulators take to incorpor-
ate democratic values into their regulatory choices concerning commun-
ications infrastructure regulation. This paper suggests that the most
important social effects of communications regulation are to be found in
the impact it exerts on the distribution of control over the flow of
information in a society, and in the way in which that distribution affects
individual autonomy and political discourse. The core claim is that com-
munications infrastructure regulation should be focused on accentuating

183






